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D
evelopers, general contractors (GCs), and other construc-
tion professionals frequently rely on their commercial
general liability (CGL) insurance policies to help resolve

construction defect or other claims that arise during or after com-
pletion of a construction project. Historically, those entities and
their attorneys have looked to their own CGL policies to fund de-
fense of claims and indemnity. Additionally, however, the CGL
policies purchased by the project subcontractors often provide de-
velopers and GCs with defense and indemnity as additional in-
sureds (AIs) under the policies.This article explores AI CGL cov-
erage in the context of construction claims, including the benefits
and shortcomings from the perspective of a developer or GC.

Consideration of AI coverage is timely in Colorado. State Sen-
ate Bill (S.B.) 07-087, recently passed by the legislature and signed
into law by Governor Bill Ritter, places new, explicit limitations on
the extent to which GCs can contract for AI coverage.1 This legis-
lation is part of larger anti-indemnity legislation that will have
sweeping effects on risk transfer in Colorado construction matters.

Obtaining Coverage
For an additional (often nominal) fee, a subcontractor can name

a GC or developer as an AI under its CGL policy.This commonly
is required by construction subcontracts,which often specify policy
limits, effective dates, or other important terms of the AI coverage.
Some policies contain a “blanket”AI endorsement,which provides
AI coverage for any person or entity to whom the primary named
insured is contractually bound to provide such coverage. Other-
wise, an endorsement is added to the policy that specifically names
those persons, entities, or projects that qualify for AI coverage
under the policy.

The subcontractor obtains a certificate of insurance from its car-
rier or agent that demonstrates that the GC or developer has been

named as an AI under the policy.The certificate of insurance does
not in itself confer any rights under the policy; it merely is an in-
formational document that is subject to the terms of the policy it-
self, including any AI endorsements that may or may not exist.2

However, if an insurance certificate indicates that a person or enti-
ty is an AI under the policy when no corresponding policy en-
dorsement actually exists, and the intended endorsee reasonably re-
lies on the erroneous certificate, equitable estoppel can apply to
afford AI coverage.3

The primary and excess CGL policies of many GCs contain
provisions requiring them to obtain certain AI coverage from their
subcontractors. If the proper AI coverage is not provided by the
subcontractors, the GC’s deductible or self-insured retention (SIR)
on its own CGL policy can rise, its policy limits may be reduced,
and coverage under its primary and excess policies may be taken
away entirely.4 This underscores the importance of a thorough in-
surance compliance program for a GC.5

Typically, only the construction subcontractors on a project pro-
vide AI coverage for the GC and developer. The professional lia-
bility insurers of design professionals, such as architects and engi-
neers, generally do not provide AI coverage, because any such cov-
erage would obviate the distinction between CGL coverage
(intended to cover risks such as property damage), and profession-
al liability insurance (intended to cover risks such as professional
negligence).

Benefits of AI Coverage
The primary benefits sought by any insured under a CGL poli-

cy, including an AI, are: (1) payment of defense fees and costs (in-
cluding attorney fees) in a potentially covered matter by the insur-
ance carrier; and (2) for the carrier to indemnify the insured from
and against any liabilities incurred, including judgments or settle-
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ments. In Colorado, the duty to defend is broader than duty to in-
demnify6—that is, carriers often fund insureds’defenses even when
it eventually may be determined that the carrier has no duty under
the policy to indemnify by means of satisfying a judgment or set-
tlement.

To trigger a carrier’s duty to defend an AI, the AI must put the
carrier on notice of a claim or potential claim. A preliminary de-
termination made by the carrier is whether the insured’s notice was
timely.To decline a tender of defense based on untimely notice, a
carrier must determine that the insured delayed unreasonably in
providing its notice.7 If an insured has unreasonably delayed no-
tice to an insurer, the insurer may deny policy benefits only if it can
prove by a preponderance of the evidence that it was prejudiced by
the delay.8

A carrier owes to an AI the same duties it owes to its primary
insured in evaluating a tender of defense.9 An insurer that seeks to
avoid its duty to defend bears a heavy burden.10 In determining if a
duty to defend exists, an insurer must look to the allegations in the
complaint to ascertain whether allegations of a covered liability
have been made.11 If the allegations even potentially or arguably
come within the policy coverage,or any doubt exists whether a the-
ory of recovery that triggers coverage has been stated, the insurer
must accept the defense of the claim.12 If a duty to defend arises, an
insurer must defend against all claims alleged in the lawsuit, even if
some of those claims would not be covered if alleged individually.13

The appropriate approach for an insurer who asserts no duty to
defend exists is either: (1) to provide a defense to the insured under
a reservation of its rights to seek reimbursement; or (2) to seek a
declaratory judgment to confirm its coverage position.14 Carriers
use declaratory relief actions to obtain a judicial determination of
whether a duty to defend exists to avoid paying defense costs and
needing to seek reimbursement later.15

An insurer can waive coverage defenses that are not timely as-
serted by reservation of rights.16 Often, careless claim adjusters
lump together their coverage determinations for the primary
named insured and for the AI, and issue just one declination letter
or one reservation of rights letter. However, any reservation of
rights against an AI must be directed to the AI, not just to the pri-
mary named insured.17 Failure of a carrier to state its coverage po-
sition to an AI within ninety days of the date of tender is pre-
sumptively bad faith in Colorado.18

A carrier has a duty to defend its AI even when it also is de-
fending the named insured.19 In an instance where both a primary
named insured and an AI are provided defenses, conflicts of inter-
est in the dispute often require appointment of separate defense
counsel.20 Practically speaking, appointment of separate defense
counsel also will require appointment of separate claim adjusters
within the insurance company, because regular reporting on case
status and strategy is required by all carriers.

AI Coverages and Common Exclusions
AI status typically is conferred by an AI endorsement attached

to the primary named insured’s policy. The two most common
forms of endorsement are drafted and regularly revised by the In-
surance Services Office, Inc. (ISO) and adopted for use by the car-
riers. These forms are are “CG 20 09”21 and “CG 20 10.”22 The
ISO intends that CG 20 09 be used when the primary named in-
sured has no contractual obligation to name an AI, and that CG
20 10 be used when a contractual obligation does exist.Therefore,

CG 20 10 is the more typical form, as gratuitous purchase of AI
coverage by a subcontractor for its GC rarely occurs. Many CGL
and umbrella policies include provisions that automatically grant
AI benefits to any person or entity to which the primary named
insured is contractually obligated to provide AI coverage.23 Under
such policies, further endorsement to the policy to provide the AI
status is unnecessary.

When AI coverage is conferred through use of form CG 20 09
or CG 20 10, much of the language in the body of the insurance
policy applies equally to the AI as to the primary named insured,
because the endorsement has the effect of amending the definition
of the “insured” in the policy to include the AI, as well as the
named insured. However, endorsements CG 20 09 and CG 20 10
may contain additional coverage exclusions and grants that modify
the AI’s coverage, in some respects significantly.

Most CGL policies are “occurrence policies,”which confer cov-
erage for personal injury or property damage that occurs during the
policy period, regardless of when the claim is presented to the in-
sured or carrier.24 This contrasts with “claims made”policies,which
cover claims made during the policy period regardless of when the
alleged damages occurred. A typical insuring agreement in a CGL
policy states that the insurer will pay those sums that the insured
becomes legally obligated to pay as damages because of “bodily in-
jury” or “property damage,” if such injury or damage is caused by
an “occurrence”that takes place during the policy period.25

Property Damage
In the majority of construction-related lawsuits (defect claims

in particular), allegations of property damage—rather than bodily
injury—trigger coverage. “Property damage” is defined in CGL
policies as “physical injury to tangible property, including all result-
ing loss of use of that property.”26 As a general rule, property dam-
age does not include economic harm.27 Most policies exclude cov-
erage of property damage to the insured’s own work or product.
Therefore, if a construction defect exists in a contractor’s work,
some sort of resultant property damage must flow from perform-
ance of that bad work for coverage to exist. This is true except if
the defective work was performed by a subcontractor on the in-
sured’s behalf.28 This is an example of where a GC AI may have
much broader coverage under a CGL policy than the named in-
sured subcontractor, because the GC almost certainly performed
most or all of its work through subcontractors.

Vicarious Liability From the Named Insured
Many carriers attempt to limit AI coverage to vicarious liability

imposed on an AI for the acts or omissions of its subcontractor
named insured, as opposed to liability the AI may incur because of
its own acts or omissions. For example, the current version of form
CG 20 10 limits AI coverage to:

“bodily injury,”“property damage,” or “personal and advertising
injury” caused in whole or in party, by: (1) [the primary named
insured’s] acts or omissions; or (2) the acts or omission of those
acting on [behalf of the primary named insured.]29

Another form, CG 7482, states:
This insurance does not apply to any . . . “property damage” re-
sulting from any act or omission by or willful misconduct of the
additional insured shown in the Schedule, whether the sole or a
contributing loss. The coverage afforded to the additional in-
sured is limited solely to the additional insured’s “vicarious lia-
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bility”that is a specific and direct result of [the named insured’s]
conduct. . . .
“Vicarious liability” as used in this endorsement means liability
that is imposed on the additional insured solely by virtue of its
relationship with you, and not due to any act or omission of the
additional insured.

Coverage for General Supervision of Named Insured
Even if a CGL carrier attempts to limit AI coverage under its

policy to vicarious liability only, absent an explicit statement like
that found in CG 7482 or CG 20 10, many courts hold that AI
coverage extends to the acts or omissions of the AI itself, includ-
ing its general supervision of the primary named insured. The
Tenth Circuit Court of Appeals has ruled several times that stan-
dard AI endorsement language provides the AI coverage for mat-
ters caused by both the named insured’s negligence and the AI’s
negligence.30 The court explained that this majority rule is based
largely on the premise that any exclusionary clause of an insurance
contract must be construed in favor of the insured.31

Ongoing Operations Requirement 
and Work Completed Exclusion

In recent years, insurance carriers have attempted to limit their
coverage for AIs to allegations of property damage that occurs dur-
ing the ongoing operations of the primary named insured or the
AI, so as to avoid liability for property damage caused by construc-
tion defects that manifest long after completion of the construc-
tion project.The 1993 and 1997 editions of form CG 20 10 pro-
vided AI coverage “only with respect to liability arising out of [the
primary named insured’s] ongoing operations for [the AI].”32 For-
tunately for GCs and much to the CGL carriers’ chagrin, that
wording has been held by courts in many states not to have
achieved the desired coverage limitations.33

For example, in St. Paul Fire & Marine Ins. Co. v. Amer. Dynasty
Surplus Lines Ins. Co.,34 the court determined that the ISO form’s
language was ambiguous because it could attempt to limit cover-
age either: (1) to any property damage arising while the primary
named insured is on the GC/AI’s project performing work; or (2)
to liability arising, in a “but for” sense, from the named insured’s
performance of its work. Because any insurance policy ambiguity
is resolved in favor of the insured in Colorado, courts in this state
likely will adopt the latter interpretation of the AI endorsement
language.

In fact, the Tenth Circuit made a similar ruling in Marathon
Ashland Pipe Line LLC v. Maryland Cas. Co.35 The court, applying
Wyoming law, held that for something to “arise out of . . . ongoing
operations,” it must only be a “natural consequence” of the opera-
tions.However,Colorado courts have not followed suit.The Colo-
rado Court of Appeals recently ruled in Weitz Company, LLC v.
Mid-Century Ins. Co.36 that the plain and ordinary meaning of the
ongoing operations limitation found in CG 20 10 (1993 edition) is
not ambiguous, and that the endorsement does not provide cover-
age for an AI’s completed operations.

The current ISO form CG 20 10 AI endorsement covers the
primary named insured’s acts or omissions (or the acts or omissions
of those acting on its behalf ), “in performance of [its] ongoing op-
erations for the additional insured.”37 The endorsement continues,
and makes the following additional exclusions:

This insurance does not apply to “bodily injury” or “property
damage”occurring after:
(1) All work, including materials, parts or equipment furnished
in connection with such work,on the project (other than service,
maintenance, or repairs) to be performed by or on behalf of the
additional insured(s) at the location of the covered operations
has been completed; or
(2) That portion of “your work”out of which the injury or dam-
age arises has been put to its intended use by any person or or-
ganization other than another contractor or subcontractor en-
gaged in performing operations for a principal as a part of the
same project.38

The efficacy of these most recent attempts by the ISO and CGL
carriers to limit liability for completed operations has yet to be sig-
nificantly tested in the courts. It should be noted, though, that on-
going operations of a GC can include supervision of subcontrac-
tors.39 Also,ongoing operations are not limited to an insured’s work
in its most frequent or core trade or business.40 Coverage for only
ongoing operations requires a demonstration that the work per-
formed was not yet completed or put to its intended purpose.41 A
question that remains for interpretation by the courts is whether
“operations”means the entire project,or whether it means each dis-
crete subpart of a contractor’s work on the project, such as individ-
ual buildings in a multi-family complex. Because the word is am-
biguous and generally undefined in policies, the interpretation that
most favors the insured likely will be adopted.42 Nonetheless, com-
pleted work exclusions on AI coverage generally are enforced by
courts when clearly worded and when the facts warrant.

Insured Contract Indemnity Agreements
If no AI coverage is obtained by a GC, or if the coverage is de-

termined not to be triggered by the particular facts of a claim, the
GC still may obtain the benefits of defense and indemnity from
subcontractors’ policies. If the subcontract qualifies as an “insured
contract,” a defined term in the CGL policy, the GC can trigger
the carrier’s duty to defend or indemnify.

In almost all CGL policies, a coverage exclusion for contractual
liability of the primary named insured is written into the policy.
This is because CGL insurance is intended to cover unforeseen li-
abilities and not the normal business risks assumed in contracts.
However, the CGL exclusion does not apply to contractual liabili-
ty undertaken in an insured contract. Typical policies provide as
follows:

This insurance does not apply to . . . “[b]odily injury”or “proper-
ty damage” for which the insured is obligated to pay damage by
reason of the assumption of liability in a contract or agreement.
This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract
or agreement; or
(2) Assumed in a contract or agreement that is an “insured con-
tract”, provided the “bodily injury” or “property damage” occurs
subsequent to the execution of the contract or agreement.Solely
for the purposes of liability assumed in an “insured contract”, rea-
sonable attorney fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damage
because of “bodily injury”or “property damage”,provided:

(a) Liability to such party for, or for the cost of, that party’s
defense has also been assumed in the same “insured contract”;
and
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(b) Such attorney fees and litigation expenses are for defense
of that party against a civil or alternate dispute resolution pro-
ceeding in which damages to which this insurance applies are
alleged.43

Thus, indemnity is available to a third party that enters into an in-
sured contract with the primary named insured. A defense under
the policy also is available to that third party under the insured
contract if its terms provide for a shifting of attorney fees and liti-
gation costs.44 Additionally, the property damage alleged must have
occurred after the parties entered into the insured contract.

An “insured contract” is defined in most policies to include,
among other things:

[t]hat part of [any] contract or agreement . . . under which you
assume the tort liability of another party to pay for “bodily in-
jury” or “property damage” to a third person or organization.
Tort liability means a liability that would be imposed by law in
the absence of any contract or agreement.45

Thus, an insured contract essentially is an indemnity or hold harm-
less agreement that transfers risk between the parties.46 An agree-
ment to provide insurance is not itself an indemnity agreement,be-
cause it does not require either party to directly assume tort liabili-
ty, nor is it an insured contract.47 Similarly, a performance bond
also is not an insured contract.48

Arguably, the “other insurance”clause in an indemnitor’s policy
does not apply to any carrier’s insured contract defense of an in-
demnitee, because the indemnitee is not technically an insured un-
der the indemnitor’s policy. Any defense or indemnity provided to

an indemnitee based on the insured contract policy provisions are
simply third-party benefits under the policy.

Where no contractual transfer of tort liability occurs—for ex-
ample, where an indemnitor agrees only to indemnify for its sole
negligence and therefore cannot obtain insured contract benefits
under the policy—an indemnitee still can obtain a defense under
the indemnitor’s policy if it was named as an AI. This is because
the two types of coverage operate independently of one another
and are triggered in different ways.49

Recent Colorado Legislation and 
Potential Implications

S.B. 07-087 adds a new subsection (6) to CRS § 13-21-111.5,
Colorado’s pro-rata liability statute, effectively barring the transfer
of tort liability among construction professionals.50 The new
statute applies to all “construction contracts,”a term defined to in-
clude, among other things, construction project subcontracts be-
tween GCs and subcontractors that are entered into on or after Ju-
ly 1, 2007.

In relevant part, the new subsection provides that “it is the in-
tent of the General Assembly that the duty of a business to be re-
sponsible for its own negligence be nondelegable.”51 The statute
specifies that:

any provision in a construction agreement that requires a per-
son to indemnify, insure, or defend in litigation another person
against liability for damage arising out of death or bodily injury
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to person or damage to property caused by the negligence or
fault of the indemnitee or any third party under the control or
supervision of the indemnitee is void as against public policy and
unenforceable.52

The legislation does, however, permit indemnification in con-
struction contracts for amounts equivalent to “that represented by
the degree or percentage of negligence or fault attributable to the
indemnitor or the indemnitor’s agents, representatives, subcontrac-
tors, or suppliers.”53 It also imposes new limits on the extent to
which a contracting party may require AI coverage. A GC now
may require its subcontractors to name it as an AI “only to the ex-
tent that such additional insured coverage provides coverage to the
[GC] for liability due to the acts or omissions of the [subcontrac-
tor].”54

As the language of the statute makes clear, tort liability cannot
be transferred between construction professionals in contracts en-
tered into after July 1, 2007. Because such tort liability transfer
generally is a prerequisite to a GC’s receipt of insured contract cov-
erage under CGL policies of its subcontractors, it appears at first
blush that the insured contract concept quickly is reaching the end
of its useful life in Colorado. However, case law in other states has
reached the opposite conclusion, and held that contractual liability
insurance coverage actually may serve to circumvent anti-indem-
nity statutes.

For example, in McAbee Constr. Co. v. Georgia Kraft Co.,55 the
Georgia Court of Appeals held that, although Georgia’s anti-in-
demnity statute prohibited certain risk transfer clauses in construc-
tion contracts, the contract at issue expressly transferred risk to the

indemnitor’s insurer, and not to the indemnitor itself. The insur-
ance provisions of the contract, when read in conjunction with the
indemnity provisions, confirmed the parties’ intent to transfer risk
to the indemnitor’s insurer rather than the indemnitor. Because
there is no public policy objection to transferring risk to insurers in
Georgia, the insured contract exceptions to the contractual liability
exclusions in the subcontractor’s CGL policy provided benefits for
the GC litigant in that case. If Colorado courts follow the lead of
states like Georgia in this regard, insured contract coverage for
GCs still may be effective despite the new amendments to CRS
§ 13-21-111.5.

With respect to AI coverage for GCs, the statute clearly limits
only the type of coverage for which AIs can contract.There is no
corresponding limit on the AI coverage that actually can be pro-
vided by a carrier. How carriers’ AI endorsements will change in
Colorado, if at all, remains to be seen. It is not clear whether AI
endorsements will be redrafted to mirror the limits on the parties’
ability to contract (which occurred in New Mexico in 2004 after
similar legislation was enacted56), or whether the same ISO form
AI endorsements used nationwide will continue in use in Colo-
rado. If the latter scenario plays out,AI coverage for GCs may not,
as a practical matter, be impaired by the new statute in any way.Af-
ter all, AI coverage provided by a carrier without any contractual
obligation of its primary named insured is valid and enforceable
coverage.57

Even if AI endorsements were revised in Colorado, the carriers’
duties to indemnify likely would be affected more than their de-
fense duties. Practically speaking, even if CGL policy language
provided only a duty to defend a GC AI to the extent of the pri-
mary named insured’s negligence (the contractual limit imposed
by S.B. 07-087), when looking at a complaint at the start of a law-
suit and construing the allegations in favor of coverage,58 a version
of the facts almost always can be created that implicates the sub-
contractor and alleges negligence against it, thereby triggering the
carrier’s duty to defend the GC. Therefore, carriers’ duties to de-
fend their AIs will continue into the future, along with the atten-
dant coverage disputes.

Conclusion
In light of the recent legislation that directly and indirectly af-

fects AI and insured contract coverage for GCs in Colorado, the
future state of such coverages is somewhat uncertain. However,
GCs will continue to require their subcontractors to name them as
AIs under the subcontractors’ CGL policies and will continue to
enter into indemnity agreements with subcontractors to the maxi-
mum extent permissible by the law. This type of risk transfer has
been a fundamental element of the economic viability and stability
of the construction industry for many years.Therefore, AI and in-
sured contract coverage and the related coverage disputes will per-
sist in Colorado into the foreseeable future as the case law in this
area continues to evolve.
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